Discrimination

Justices Ponder Whether Scrapping Test
Was Reverse Bias Against White Firefighters

A city's decision not to certify the results of two firefighter promotional exams because it feared litigation by black candidates who failed the tests was a race-based decision that cannot withstand “strict scrutiny” under the 14th Amendment equal protection clause, an attorney for 18 white and Hispanic firefighters told the U.S. Supreme Court April 22 (Ricci v. DeStefano, U.S, No. 07-1428, oral argument 4/22/09).

In oral argument, attorney Gregory S. Coleman said “racial classifications are inherently pernicious” because if “not checked,” they can lead to “regrettable racial politics” in employment decisions. He urged the justices to rule that a decision by New Haven, Conn., not to certify the results of two 2003 promotion tests for firefighter lieutenant and captain was a “racial classification” to be given “strict scrutiny” under the 14th Amendment. The city fails such scrutiny because it lacks proof of any “compelling state interest” to support its race-based decisionmaking, said Coleman, of Yetter, Warden & Coleman in Austin, Texas.

Representing New Haven, attorney Christopher J. Meade said the city permissibly acted to avoid disparate impact under Title VII of the 1964 Civil Rights Act. He disputed that the city's decision was race-based, arguing it was a “facially neutral” move to put the promotion process on hold because of a suspicious racial disparity in test results. Even if “strict scrutiny” applies, however, Meade said the city's voluntary compliance with Title VII is a “compelling state interest” that satisfies the constitutional standard. Meade is with Wilmer Cutler Pickering Hale & Dorr in New York.

Meanwhile, Deputy Solicitor General Edwin S. Kneedler urged the Supreme Court to withhold a ruling on whether the city violated Title VII or the 14th Amendment and instead remand the case. Kneedler said that on remand, a court should find New Haven was not liable if the city can prove it had a “reasonable” basis for fearing that certifying the test results would have violated Title VII's disparate impact provision.

Second Circuit Ruled for City

The Supreme Court is reviewing a Second Circuit decision upholding the city's action, although six members of the appeals court would have granted rehearing en banc (118 DLR A-1, 6/19/08). The justices granted the white and Hispanic firefighters' petition for review in January 6 DLR A-1, 1/12/09).

In a February 2008 unpublished order, a Second Circuit panel summarily affirmed a district court's grant of summary judgment to New Haven, finding that because the city “was simply trying to fulfill its obligations under Title VII when confronted with test results that had a disproportionate racial impact, its actions were protected” (264 Fed. Appx. 106, 103 FEP Cases 1043 (2d Cir. 2008)). After six of 13 active judges on the appeals court voted to rehear the case en banc, the three-judge panel in June 2008 replaced its earlier order with a published per curiam opinion (530 F.3d 87, 103 FEP Cases 1044 (2d Cir. 2008)). The appeals court a few days later issued an order denying rehearing en banc (530 F.3d 88, 103 FEP Cases 1045 (2d Cir. 2008).

The white and Hispanic firefighters are asserting claims under both Title VII and the 14th Amendment's equal protection clause. They contend that refusing to certify test results because of fear of a Title VII lawsuit based on “disparate impact” constitutes disparate treatment based on race. They also suggest that New Haven was not motivated by doubts about the validity of the exams, but rather by “racial politics” because no blacks would have been promoted if the test results were certified.

‘Race Conscious' or ‘Race-Based'?

Several justices questioned Coleman's characterization of the city's decision. Is it undisputed that New Haven's action was “race-based”? asked Justice John Paul Stevens. No, Coleman replied, acknowledging the city argues it was not motivated by race. Is that an issue of fact to be tried before a district court? Stevens asked. Coleman replied that it's an issue of law, citing Supreme Court precedent.

“Racial classifications are inherently pernicious” because they lead to “regrettable racial politics” in employment decisions, said Gregory Coleman, the firefighters' lawyer.

Justice Ruth Bader Ginsburg asked, what if New Haven had administered a physical fitness exam for firefighters and disregarded the results because the test disproportionately excluded women. Would that be “similarly reprehensible” in Coleman's view? she asked. Coleman replied that if the city's decision was grounded in a determination that it needed more women on the force, rather than doubts about the test's validity in predicting job performance, then “it would be subject to heightened scrutiny” under the 14th Amendment.

Coleman said the “heart of the case” is that the city's decision was based on race. If New Haven actually had evidence that the promotional tests it used were invalid because they did not fairly measure attributes needed on the job or that equally valid tests with less discriminatory impact were available, it would be a different case, he told the court.

When Ginsburg asked how much evidence a city needs to substantiate its fear of Title VII disparate impact liability, Coleman replied the employer needs at least “a strong feeling” it would violate the statute. New Haven does not meet that standard because it conceded the tests were job-validated and it has no evidence of an equally valid test with less discriminatory impact, he argued.

Justice David Souter objected that Coleman's position “leaves a municipality in a ‘damned if you do, damned if you don't' situation.” Souter said that if a city certifies test results despite significant racial disparities, “it is inevitably facing a Title VII suit” by disappointed minority candidates, but that if it decides not to use the test results, it faces litigation by successful test takers. “Whatever Congress wanted to attain” through Title VII, “it couldn't have wanted to allow that situation,” Souter remarked. “Why not give the city a chance to start over again?”

Souter distinguished “race consciousness,” which he said was undoubtedly a factor in New Haven's decision not to certify the results, from “race as an animating force” in an employer's decisionmaking. “Race consciousness is not unconstitutional,” Souter said.

The firefighters' argument “leaves a municipality in a ‘damned if you do, damned if you don't' situation,” Justice Souter objected.

Coleman replied that the city was not determining that a particular test was not job-validated. Rather, New Haven knew the races, if not the names, of those who qualified for promotion or not and scrapped test results on that basis, Coleman emphasized.

No Challenge to Tests' Validity

Justice Anthony Kennedy asked, what if prior to administering a test, a city finds two equally job-validated tests for promotion, but one has less of an adverse impact on minorities. Could the city decide to use the test with the lesser discriminatory impact, on that racial basis alone, without running afoul of the 14th Amendment? he asked.

Coleman replied that as long as the tests were “equally content-valid,” he saw no constitutional problem for a city to choose the test with less disparate impact. Kennedy said he meant to probe whether Coleman thought “race consciousness” is “ever permissible” under the 14th Amendment. Coleman replied that if the city weighed the possible racial impact of equally valid tests prior to administering the test, “then based on the Supreme Court's past cases,” the city could legally choose the test it judged to have less potential disparate impact.

What's the difference between Kennedy's hypothetical and your case? asked Justice Stephen Breyer. The difference is that “our firefighters already have taken the tests” and “earned their promotions” under state law, Coleman replied. When the board instead refused to certify those results based on race, the white and Hispanic firefighters' interests were violated on a basis that breaches the Constitution and Title VII, he argued.

‘Strong Basis in Evidence' Test

Coleman said the Supreme Court always has expressed “hostility” and “skepticism” toward use of racial classifications and that the justices therefore should not affirm the district court's standard that New Haven could use such a classification based simply on the city's “good faith” belief it might violate Title VII.

The Supreme Court instead should require the city to show a “strong basis in evidence” for its belief that Title VII liability based on disparate impact was likely in this case, Coleman said. Lack of evidence that the tests were not valid predictors of job performance and the absence of a less discriminatory alternative mean the city cannot meet that standard, he argued.

Souter interjected that the city also could be seen as making a prudent decision not to walk “foolishly toward a lawsuit” by racial minorities, but rather to put its promotion process on hold while investigating alternative tests. “I don't see how that is discriminatory,” Souter said. But Coleman replied that New Haven effectively said “too many non-minorities passed these tests” so “we're going to scuttle these results.”

Justice Department Seeks Remand

Representing the United States, Kneedler said the justices should not rule that a city violates Title VII by putting a promotion process on pause when there is evidence a promotion test has racially disparate impact.

Would the Justice Department adopt the same position if the New Haven tests had resulted in a racial disparity favoring blacks? Chief Justice John Roberts asked. Yes, Kneedler replied. Roberts asked why a city should be allowed to intentionally discriminate based on race in order to avoid potential disparate impact claims. Shouldn't it cut both ways? Roberts asked. Shouldn't the city have to tolerate some potential disparate impact in order to avoid intentional race discrimination?

Kneedler replied that disparate impact has been recognized since Griggs v. Duke Power Co., 401 U.S. 424, 3 FEP Cases 175 (1971), as “fundamental” to fulfilling Title VII's purposes. Employers “therefore require considerable flexibility” in assessing their tests and promotion practices “if it looks like” those tests might be resulting in racially adverse impacts, he said.

Is an employer's “good faith” belief enough? Justice Antonin Scalia asked. Departing from the city's position, Kneedler said that after a promotion test is given and the list of successful test takers is produced, the city must show its concerns regarding possible disparate impact liability are “reasonable.” A “gross statistical disparity” could lead an employer to believe the test was flawed, he said.

Is promoting diversity a “compelling state interest” for equal protection purposes in the promotion context? Roberts asked. The chief justice said that New Haven had to draw “racial distinctions” because it had coded the test results by race and therefore knew the races of the test takers. Kneedler replied the city's classification was not racial, but rather between successful and unsuccessful test takers. He said New Haven never looked at the names of those affected by its decision. “It didn't look at the names, just looked at labels of what their race was,” Roberts commented.

Potential Factual Issues Below

Justice Stevens asked what exactly the district court would be deciding should the Supreme Court remand. Kneedler replied that the city's possible motivations earlier identified by the district court, including promotion of diversity and role models, do not fit with prior decisions on employers' permissible use of race. The district court also did not apply DOJ's recommended test of whether the city had a “reasonable basis” for its belief that Title VII disparate impact liability would follow if it certified the test results, Kneedler said.

How could the city's alleged catering to “racial politics” in scrapping the test results not be a controverted factual issue on remand? Scalia asked. Don't you think that has to be tried below?

Alito asked, if the Justice Department thinks that in discerning the city's motivation, a lower court should just look at statements of the “ultimate decisionmaker” and ignore statements by others at the public hearings that hint at racial considerations in play. Kneedler replied that DOJ's concern in this case is “the analytical framework” with which to judge an employer “who seeks to comply” with Title VII's disparate impact provision. Such employers “should not be held liable under Title VII,” he argued.

Flexibility for Employers Called Essential

Representing New Haven, Meade urged that employers be granted “some limited flexibility to act,” and not forced to make promotion decisions based on tests that potentially violate Title VII. Roberts asked how to draw the line between permissible “race-conscious” actions and constitutionally impermissible race discrimination. Meade replied that in its prior decisions, the Supreme Court looked unfavorably at “express racial classifications.” By contrast, New Haven made a “facially neutral” decision regarding the test results that “applies to all test takers the same,” Meade said.

Scalia questioned Meade's characterization of the city's conduct. How can you call the decision to scrap the test “facially neutral”? Scalia asked. “You throw it out for the losers as well as the winners. That's neutrality?”

Roberts asked whether under Meade's argument, the city gets a “do over” until “a test comes out right.” Meade replied that if New Haven discarded more than one test because of the results, that would strengthen the plaintiffs' pretext argument. How many times does the city get to test before it's a problem? Roberts asked. Meade said the plaintiffs in this case “may, in the end, receive some or all the promotions” at issue but that the city has “an interest in ensuring that the process is fair for all involved.”

Compliance with a federal statute must be considered “a compelling interest” for New Haven even if strict scrutiny is the appropriate standard of review, Meade argued. Otherwise, state and local government employers “would be in an impossible situation,” he warned the court.

So your position is that the employer just has to show “there is a basis for worry that it is invalid,” not that the test is actually invalid? Roberts asked. If the court decides the case under Title VII, then a “strong basis in evidence” is not required, Meade replied. If the court decides strict scrutiny is required under the 14th Amendment, then the city must show a “strong basis in evidence” for its action, Meade said.

After Meade said a “severe disparate impact prima facie case” may be sufficient for the city to make its defense, Roberts commented, “Isn't that sort of a blank check to discriminate?”
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